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Introduction 
The assessment of testamentary capacity is a growing area in the relationship between doctors 
and their patients. Our ageing society, and the increasing prevalence of dementing illness and 
debilitating disease has increased the need for, and the challenges in, assessing testamentary 
capacity. The situation is more complex and the need more pressing, for both doctors and 
lawyers, when a will needs to be prepared at the ‘deathbed’.  
At such a time the direct and indirect effects of terminal illness, factors related to comorbidities, 
the effects of medications, the likely urgency of the situation, emotional and psychological 
challenges, and family/carer issues and influences add to the complexity of assessing 
testamentary capacity. Recognition of the impact that these complex issues have on capacity 
will increasingly result in doctors being involved in testamentary capacity assessments. 
Consequently, doctors need to be aware of these issues and trained to assist their patients, 
while working closely with lawyers. 
However, despite the importance of undertaking this role, the increasing frequency of requests 
for such assessments, and the potential risk of liability, medico-legal guidance, literature and 
protocols are limited. This paper examines these issues and suggests some approaches to 
assist practitioners.  
 
Testamentary Capacity  
The legal test for assessing testamentary capacity is set out in Banks v Goodfellow (‘Banks’) 
(1). A testator must: understand the nature and effect of making a will; be aware of the nature 
and extent of his/her estate; and be aware of, and properly consider, the claims of potential 
beneficiaries who have a moral claim on the testator. He/she should not be suffering from a 
‘disorder of the mind’ which would affect any dispositions in their will.  
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Concerns exist regarding a modern testator’s ability to understand the nature and extent of 
his/her estate given the complexity of some estate planning mechanisms (2). The impact of 
illness, especially when superimposed on underlying co-morbidity, is more likely to affect higher 
level cognitive ability, particularly those higher level cognitive functions necessary to make a 
will. These concerns are heightened at the end of life (3). 
A solicitor has a duty to prepare a will on receiving coherent instructions. It is the court’s 
decision whether capacity existed. Legal and medical concepts of capacity differ. Lawyers may 
not fully understand the extent to which illness or medications can affect a person’s capacity 
and ability to give instructions (4). The presence of a life-threatening illness is more likely to 
worsen cognitive function and capacity, particularly where underlying cognitive impairment or 
dementia exists. Assessment of testamentary capacity on the basis of legal criteria, without 
reference to a medical assessment, is unlikely to fully consider objective neurobiological deficits 
that interfere with or preclude the ability to process specific tasks implicit in a particular will (5). 
At the same time, doctors, while understanding the effects of illness on cognition, may not be 
aware of how these factors specifically impact an individual’s legal capacity.    
Challenges Presented by Deathbed Wills 
As individuals near death a range of factors are likely to affect cognitive functioning - from 
subtle, subclinical effects on cognition to frank delirium. The range of factors include, for 
example, metabolic abnormalities, blood chemistry changes, haematological abnormalities - 
anaemia and hyperviscosity, changes in oxygenation, uraemia, hepatic encephalopathy, 
medication related effects, pain, and emotional and psychological issues including depression. 
This is particularly evident when these factors are superimposed on underlying brain disease 
and dementia (3). The impact of these conditions on testamentary capacity is not well 
understood, and the means available to measure and assess cognitive function in this context 
are limited and often unhelpful.  
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Case study: An elderly patient lived alone, was unmarried, had no children or other family, and 
suffered from chronic obstructive pulmonary disease (COPD). He was admitted to hospital with 
a severe exacerbation of COPD. He told his carers he wanted to make a will. Unbeknownst to 
the medical team, a solicitor was called.  
The solicitor saw the patient for thirty minutes, asking questions about the patient’s situation 
before making a file note: ‘client understood questions – had capacity’. The patient died the next 
day. Unknown to the solicitor, the patient had been dosed with significant and sedating doses of 
parenteral opioid medication in the days preceding death, including the day will instructions 
were given. Treating medical staff were of the view that the patient was able to make treatment 
decisions. They were not consulted about testamentary capacity. It later became a matter for 
the court to determine whether the patient’s ability to make treatment decisions was indicative of 
testamentary capacity – different matters with differing criteria. 
This scenario is, in our experience, typical of the increasingly common and complex situations 
occurring in the care of aged and dying patients.  
Susceptibility to ‘Undue’ Influence  
Undue influence and testamentary capacity are closely connected concepts, especially at the 
end of life when an individual may require assistance to manage their affairs. To establish 
testamentary undue influence it must be demonstrated that: a third party has the ability to 
influence the testator; influence was exerted; the exercise of such influence was gratuitous; and 
it directly brought about the transaction (6). Testamentary undue influence is very difficult to 
successfully establish and lack of capacity is often argued instead (7). The free choice of the 
testator must be subjugated (8).  
At the end of life an individual is more likely to be dependent on others for a range of physical, 
medical, psychological, emotional and financial needs. That influence is a factor in decision 
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making is increasingly possible. Whether that influence is ‘undue’ is ultimately a decision for the 
court but medical professionals need to be alert to these issues. 
Some Best Practice Suggestions 
What then should a medical practitioner do if faced with a patient wanting to make a deathbed 
will? A patient’s wish to prepare or alter a will is important and should be responded to.  
1) The doctor should advise the patient (or their family) that a solicitor be retained. The 
solicitor has a duty to prepare the will on the basis of coherent instructions. The patient could 
die before a typed will can be signed and a handwritten will should be made at the time of taking 
instructions.  
2) The doctor should take an active role in assessing the contextually specific impact of any 
illness or cognitive impairment including whether the patient, at the time of making the will, 
meets the legal requirements (9). The doctor should raise any concerns about capacity or 
influence with the solicitor while documenting these issues and their impact on capacity in detail.  
3) Close and ongoing collaboration should be established between the doctor and lawyer. 
Contemporaneous assessment of capacity is preferred (10) and consultation with an expert, for 
example a geriatrician or psychiatrist, may be warranted.  
4) Detailed, contemporaneous file notes should be maintained explaining how capacity was 
assessed, including the application of the four limbs from Banks, and addressing any issues of 
undue influence. In the case example above, the solicitor’s file note was insufficient. Detailed file 
notes are vital for both doctors and lawyers. They provide evidence establishing testamentary 
capacity and may also serve as evidence in any professional liability claim.  
5) Timing is crucial. Capacity is task and time specific and can vary from hour to hour. The 
will instructions and execution may be organised to fit with the treatment regime such that it may 
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increase the likelihood that testamentary capacity is present. For example, it may be possible to 
withhold certain medications (for example morphine) for a sufficient period to create a ‘window’ 
of lucidity. 
6) Finally, lawyers must communicate to doctors the specific requirements to assess 
testamentary capacity. Merely repeating the Banks test is insufficient. That an individual is able 
to respond to questions provides limited information regarding the clarity of their thinking, the 
veracity of what they indicate, and their ability to recall and consider a range of issues in relation 
to the specific decision being made. Instead, it is necessary to conduct a situation specific 
evaluation of each of the Banks elements. Lawyers should direct any assessment and doctors 
should ask for further information or guidance as to the format of a report if necessary. The 
lawyer should also consider undue influence.  
Overall, doctors need to be aware of the significance of a patient who, nearing the end of their 
life, wants to make a will. They should comprehend the range of issues involved regarding an 
assessment of capacity, including the legal tests, potential conflicts and influencing issues, 
especially if their opinion has been sought about the patient’s medical and cognitive status. 
Conclusion 
In too many cases wills are not made until the realisation of impending mortality dawns. 
Deathbed wills will become more common, as will doctors’ involvement in testamentary capacity 
assessments and exposure to issues of undue influence. The intersection between lawyers’ and 
doctors’ understanding of the legal requirements necessary to establish capacity and undue 
influence requires an inter-disciplinary and collaborative approach exemplified by close and 
clear communication. An understanding of the contextual basis of the medico-legal interface is 
vital.  
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